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THE CONSTITUTIONAL CONVENTION: 

PRELIMINARY WORK, PROCEDURE AND 

SUBMISSION OF CONCLUSIONS 

WALTER F. DODD 

Associate Professor of Political Science, University of Illinois 

THIS paper proceeds upon the assumption that a convention 
is to be assembled under constitutional provisions sub- 
stantially similar to those now in force in New York, 
and deals primarily with problems which present themselves in 
connection with the work of the convention. The most essen- 
tial characteristic of the convention clause of the constitution 
of New York is that which makes the assembling of a convention 
independent of further legislative action, after the people have 
declared by popular vote that they desire a convention. 

Preliminary Work for a Constitutional Convention 

Much of the work of constitutional conventions is ineffec- 
tive because the members of such bodies have ordinarly not 
had presented to them in usable form necessary information 
regarding the problems with which they must deal. Committees 
are, of course, appointed by conventions, and these committees 
must do a great deal of independent work, but a convention is 
a temporary body which cannot remain in session long enough to 
accumulate all the materials and information needed in connec- 
tion with its work. Convention committees are in a much less 
satisfactory position than committees of the legislature, for 
legislative bodies meet frequently, and many of their com- 
mittees accumulate in time an important body of information. 
For a convention, which is to remain in session but a short 
time, the work of accumulating information and documents must, 
if it is to be done at all, be done mainly in advance of the 
meeting of the convention. 

Persons interested in particular questions will, of course, be 
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willing to present to a convention information upon such ques- 
tions, but the accuracy and impartiality of information so 
furnished cannot always be relied upon. Texts of the state 
constitutions have in some cases been made available for con- 
ventions, but preparatory work of this sort is not sufficient. 
Members of a convention have neither the time nor the oppor- 
tunity to investigate carefully in each case the working of 
provisions in other constitutions, and if they have nothing but 
the texts of other constitutions before them, much of their work 
must necessarily be done with " paste-pot and scissors." 

Collections of constitutions were made available for the New 
York conventions of 1867 and 1894, and for the Michigan 
convention of 1907-08, and a digest of state constitutions 
was prepared for the Ohio convention of 191 2. For the New 
Hampshire convention of 1902, a manual containing much 
useful information was prepared. 

It is in New York that the most systematic effort has been 
made to prepare in advance materials for the use of a conven- 
tion. Nothing was done in advance for the convention of 1846, 
but a compilation of constitutions already in print was purchased 
by the convention and a manual was prepared after the con- 
vention had assembled. 1 For the convention of 1867 it was 
by law made the duty of the secretary of state, attorney-gen- 
eral, and comptroller to cause to be prepared and ready for 
the convention at the commencement of its session a suitable 
manual, two copies of which were to be furnished to each mem- 
ber. In compliance, a manual in two volumes was prepared 
under the editorship of Franklin B. Hough. 2 One volume con- 
tained a compilation of constitutions, and the other statistics 
and information regarding finances, the departments of the state 
government, etc. These volumes were not ready at the com- 
mencement of the convention's session. For the New York 

1 Manual for the Use of the Convention. New York : Walker and Craighed, 1846, 
pp. 371. See pp. 369-371. 

1 N. Y. Laws, 1867, i, 291, 1126. New York Convention Manual. Albany, 
1867. 2 vols. Hough also prepared, before the convention of 1867, an annotated 
text of the New York constitution, with the constitutional provisions of other states 
classified by subjects, and this volume was published upon the order of the convention. 
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convention of 1 894 the secretary of state, attorney-general, and 
comptroller were required to appoint a compiler " who shall 
cause to be prepared and ready for said convention, at the 
commencement of its session, a suitable manual . . . and also 
suitable compilations for reference. . . ." * Under this author- 
ity a compiler was appointed, who prepared a manual in ten 
volumes. Much of the material prepared was useless, and 
several of the volumes did not appear until the convention had 
been some time in session. Unwisely, the legislature vested 
with the compiler control over the printing for the conven- 
tion, and friction resulted from this arrangement. 2 A conven- 
tion should not be in any way controlled by those chosen to 
prepare information for its use. For the New York convention 
of 191 5 provision has been made for a commission composed 
of the president of the senate, the speaker of the assembly, and 
three citizens appointed by the governor, to serve without com- 
pensation. " Such commission shall collect, compile and print 
such information and data as it may deem useful for the dele- 
gates to the constitutional convention ... in their delibera- 
tions. . . . Such information and data in printed form shall be 
supplied to such delegates before the opening of the convention, 
and as soon as practicable after the same is printed." 3 

In 1890 the legislature of New York created a commission 
whose duty it was to recommend constitutional amendments 
dealing with judicial organization. Before the report of this 
commission was acted upon by the legislature, the constitutional 
convention of 1 894 was authorized, and that body profited by 
the careful investigations and report of the commission. Be- 
fore the assembling of a convention in any state the legislature 
should authorize the appointment of an impartial commission 

'N. V. Laws, 1893, i, 14, 18; 1894, i, 400. 

2 Revised Reeord'N. Y. Convention of 1894, i, 293-312. The manual compiled 
by George A. Glynn was composed of the following volumes: part i, vol. i, Secre- 
tary's Manual; part i, vol. ii, Delegate's Manual; part i, vol. iii, Delegate's Diary; 
part ii, vols, i, ii, American Constitutions; part ii, vol. iii, Foreign Constitutions; part 
ii, vols, iv, v, Statistics; part ii, vol. vi, New York Constitution annotated ; part ii, vol. 
vii, Government of Cities. 

S N. Y. Laws, 1914, ch. 261. 
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to investigate the important constitutional problems and to re- 
port thereon to the convention. 

Apportionment and Election of Delegates 

If the assembling of a convention is to be made independent 
of legislative action after the people have voted that a conven- 
tion should be held, the details as to its organization and elec- 
tion must appear in the constitution. Where the number of 
delegates is fixed in the constitution, some existing representa- 
tive area or body must necessarily be taken as the basis. A 
number of states provide that a convention shall consist of as 
many members as the state house of representatives. Some 
provide that the number shall be not less than that of both 
branches of the legislature, or shall not exceed that of both 
branches, or shall equal them, or shall be not less than double 
the most numerous branch, or shall be twice that of the senate. 

A convention is primarily a deliberative body and should 
not be so large as to prevent the satisfactory performance of 
its functions. When, as in New Hampshire in 1902—03 and 
191 2, a convention is composed of four hundred and sixteen 
members, it becomes too unwieldy for effective work. Michi- 
gan, Missouri, New York, and Illinois adopt the senatorial dis- 
trict as a basis of representation, and in all of these states except 
New York the convention is small enough to be an effective 
body. In Michigan the constitutional convention of 1907-08 
was composed of ninety-six members, and a future convention 
in that state will be of the same size. In Illinois, under the 
present arrangement of senatorial districts, a convention would 
have one hundred and two members. The New York conven- 
tion of 1894 provided that a future convention should be com- 
posed of three delegates from each senatorial district and fifteen 
delegates at large ; in 1 884 there were fifty senatorial districts ; 
now there are fifty-one. The New York convention of 1894 
was composed of one hundred and seventy-five members. The 
Ohio convention of 191 2 had a membership of one hundred 
and nineteen. 

It has been suggested above that in New York there are 
fifteen delegates elected from the state at large. The same 
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number of delegates at large sat in the convention of 1894. In 
the New York convention of 1867 thirty-two delegates were 
chosen at large, in such a manner that no elector might vote 
for more than sixteen. 1 A New York act of 1892, providing 
for the election of delegates to a convention, made a similar 
arrangement for minority representation, and also provided that 
the governor should appoint several delegates to represent labor 
organizations and the prohibitionists. The act of 1892 was, 
however, amended in 1893 so as to reduce the number of 
delegates at large, and repeal the provision for appointed 
members." 

Another question of importance is that as to the filling of 
vacancies which may occur after delegates have once been 
elected to a constitutional convention. In conventions there 
have been a number of elaborate and somewhat theoretical 
arguments regarding the power of a convention to provide for 
the filling of vacancies therein, in the absence of constitutional 
or statutory provision for this purpose. The more sensible 
view under such circumstances is that the convention may direct 
an election 3 to fill a vacancy ; but to avoid controversy it is best 
to provide for this matter in the constitution. The Illinois and 
Montana constitutions provide that vacancies shall be filled in 
the manner provided for filling vacancies in the general assembly ; 
Delaware provides for the issuance of a writ by the governor ; 
in New York it is provided that the vacancy shall be filled by a 
vote of the remaining delegates representing the district in 
which the vacancy occurs, or by the remaining delegates at 

'N. Y. Laws, 1867, i, 286. 

*N. Y. Laws, 1892, i, 810. For a discussion of the political contest in New York 
between 1886 and 1893 over the calling of a convention, see Lincoln, Constitutional 
History of Mew York, iii, 3-30. Governor Hill suggested representation in a con- 
vention by congressional districts. In the Mississippi convention of 1890 there were 
fourteen delegates at large; in the Louisiana convention of 1898, thirty-six; in the 
Alabama convention of 1901-02, fifty-five. 

3 For a summary of the discussions and a somewhat specious argument against the 
power of a convention, see Jameson, Constitutional Conventions, 4th ed., 331-342. 
See also Debates and Proceedings, 111. Convention of 1869-70, i, pp. 197-208. In 
the absence of constitutional provision, statutes have in most cases prescribed the 
manner of filling vacancies. 
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large, if the vacancy is in the office of a delegate at large ; in 
Michigan the vacancy is to be filled " by appointment by the 
governor of a qualified resident of the same district." The 
provisions in New York and Michigan have the advantage of 
filling promptly a vacancy in a body which will not long remain 
in session, but the Illinois plan seems the more satisfactory. 

A convention should be primarily a non-partisan body, and if 
the legislature is to be left the power in future to provide for 
the election of delegates, its hands should be left free to provide 
for non-partisan nominations and elections. If the election of 
delegates is to be had independently of legislative action, it is, 
however, doubtful whether non-partisan elections should be 
specifically required by the constitution. An Ohio amendment 
of 191 2 provides: "Candidates for members of the con- 
stitutional convention shall be nominated by nominating petitions 
only and shall be voted for upon one independent and separate 
ballot without any emblem or party designation whatever." 
This may be a desirable requirement, but our experience has 
not yet been sufficient to justify placing it in the constitution. 
However, the only alternative, if the assembling of a convention 
is to be made independent of legislative action, is to provide for 
nomination and election under general state laws, but with the 
proviso that the legislature may enact laws for nomination by 
petition and for a non-partisan ballot. 

Although partisanship should be absent from a constitutional 
convention, it is not always so. The organization and commit- 
tee appointments in the New York convention of 1894 were 
strictly political, and charges were several times made that the 
convention conducted its work in the interests of the republican 
majority. 1 The conventions in Mississippi in 1890, South Car- 
olina in 1895, Louisiana in 1898, Alabama in 1901, and (per- 
haps to a less extent) Virginia in 1901-02, were primarily 
democratic party organizations, convened for the purpose of 
carrying out a party policy. In some cases efforts have been 
made to avoid the aspect of partisanship. Delegates to the 
Ohio convention of 1912 were nominated by petition, and 

1 Revised Record, New York Convention of 1804, i, 144, 213-224; iv, 1258. 
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elected upon a non-partisan ballot. In the primary nomination 
of delegates in Michigan in 1907 the party-enrolment provis- 
ions of the primary law did not apply. 1 The Delaware general 
assembly in 1895 recommended "that the two leading political 
parties of this state make such provision and arrangement as 
that the members of said convention to be elected from each 
county be equally divided between the said two political parties." 
In New Jersey in 1 844 a similar plan was carried into effect by 
means of an agreement between the political parties. It is as- 
serted that in the election of delegates to the New Mexico con- 
vention of 1910 party lines were in many cases not observed, 
but a party alignment was clearly apparent in the convention 
itself. 1 In Minnesota in 1857 the Republican and Democratic 
members of the convention organized and met separately, but 
the two groups in the end agreed upon the same constitution. 3 

Organization and Procedure of a Convention 

State constitutions have ordinarily contained few or no pro- 
visions regarding the organization and procedure of conventions ; 
and legislative acts, under which conventions have been as- 
sembled, have usually not attempted to determine in any detail 
how conventions should proceed. A constitutional convention 
should have freedom to determine its own organization and pro- 
cedure, and few provisions should be inserted into a constitu- 
tion with respect to these matters. In order to avoid conflicts, 
which have taken place in several cases, the constitution should, 
however, make it clear that if legislative action is necessary to 
assemble a convention, limitations upon the procedure of the 
convention may not be imposed by legislative act. 

If the assembling of a convention is made independent of 
legislative action, there is much to be said for the plan of im- 
posing no restriction upon its manner of acting, as is the case in 
Missouri. Some matters, however, need to be determined in 

1 Michigan Public Acts, 1907, p. 344, sec. 3. 

'' Hearings before the Committee on Territoriei, U. S. Senate, on House Joint Res. 
no. 14 (Washington, 1911), p. 23. 
'Folwell, Minnesota, 135-141. 
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advance of the meeting of a convention, and the provisions in- 
serted into the Michigan constitution of 1908 seem wise: 

A majority of the delegates elected shall constitute a quorum for the 
transaction of business. The convention shall choose its own officers, 
determine the rules of its proceedings, and judge of the qualifications, 
elections and returns of its members. . . . The convention shall have 
power to appoint such officers, employes and assistants as it may deem 
necessary and to fix their compensation, and to provide for the print- 
ing and distribution of its documents, journals and proceedings. . . . 
No proposed constitution or amendment adopted by such convention 
shall be submitted to the electors for approval as hereinafter provided 
unless by the assent of a majority of all the delegates elected to the 
convention, the yeas and nays being entered on the journal. 1 

Statutes providing for conventions have in some cases sought 
to limit the time during which they should be in session by pro- 
viding that members should receive a per diem not to extend 
beyond a certain fixed date. This was done with reference to 
the New York convention of 1894, the Alabama convention of 
1 90 1, and the Michigan convention of 1907-08, all of which sat 
beyond the time fixed for compensation to cease. The New York 
and Michigan conventions continued their labor without com- 
pensation ; the Alabama convention resolved that the pay of its 
members should continue beyond the time set by the legislature. 
It is unwise in making provision for compensation to limit the 
time necessary for effective deliberation or to encourage con- 
tinuance in session longer than is necessary. A lump-sum pay- 
ment of one thousand dollars for service as a delegate would 
probably not be unfair. The Michigan constitution provides : 
" Each delegate shall receive for his services the sum of 
one thousand dollars and the same mileage as shall then be pay- 
able to members of the legislature, but such compensation may 
be increased by law." In both conventions and legislative 
bodies it is difficult to obtain more than three full-day sessions 
a week, and recesses are taken by every convention, so that a 
convention may remain in existence for a long period without 

' New York has somewhat similar provisions. See also the constitution of Dela- 
ware. 
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having a very great number of actual sessions. The Ohio con- 
vention of 191 2 sat from January 9 to June 7, and had a formal 
meeting again on August 26 but during this period there were 
eighty-three daily sessions. With seventy-two daily sessions 
the Michigan convention of 1907-08 extended from October 
22, 1907, to March 3, 1908. 

Although a constitution should not contain detailed provi- 
sions regarding the organization and procedure of a convention, 
it may be worth while to discuss here some of the questions 
which present themselves practically in connection with these 
matters. The function of a convention is different from that of 
a regular legislative body. With delegates elected by the peo- 
ple for a specific purpose and with its work submitted to the 
people for approval, there is no need for the check which comes 
from a bicameral legislative organization. Having an oppor- 
tunity to confine itself to one purpose, during a period perhaps 
equal to that of an ordinary session of the legislature, the prompt 
expedition of business is not so essential as is careful delibera- 
tion. Moreover, political considerations should not be so 
prominent as they often are in legislative bodies. The above 
considerations determine to a large extent the organization and 
procedure adopted by conventions. The form of procedure 
will, of course, vary somewhat according to the purpose of the 
convention. If the purpose is merely that of proposing a few 
amendments to the constitution, as has several times been the 
case in New Hampshire, the procedure should naturally differ 
from that in a convention which proposes to submit a complete 
revision of the constitution, or at least to scrutinize carefully all 
provisions of an existing constitution. 

In the framing of a constitution, it may of course be possible 
for a convention to conduct all of its work directly in conven- 
tion ; that is, acting as a body, without going into committee of 
the whole or dividing the work among committees. But such 
a plan would be cumbersome and unsatisfactory and has not 
been employed. The plan ordinarily employed is that of using 
committees. In the use of committees we may say that three 
methods have been employed: (1) The transaction of business 
mainly in committee of the whole, with perhaps some smaller 

(62) 



No. i] THE CONVENTION 63 

committees appointed to handle particular matters. (2) The 
appointment of one small committee, with power to draft a pro- 
posed constitution and submit it for the consideration of the 
whole convention, either in committee of the whole or other- 
wise. (3) The appointment of a number of committees and 
apportionment among them of the subjects to be covered by 
the constitution, such committees to report to the convention as 
such or acting in committee of the whole. 

The more usual practice has been for a convention to appoint 
a number of committees, and to distribute among them the 
several parts of the constitution, to be considered and reported 
upon to the convention either in regular session or in commit- 
tee of the whole. The number of committees appointed for 
such a purpose has varied considerably, running from four in 
one case to more than thirty in others. 

The number of committees will, of course, vary with the work 
to be done by a convention, but if all parts of a constitution are 
to be examined with care, there should be a separate commit- 
tee for each important subject. Separate committees will also 
be necessary to deal with questions which are at the time of 
great popular interest, because an effort will naturally be made 
to have these subjects dealt with in the constitution. For ex- 
ample, if a convention were assembled in Illinois to-day it would 
be almost necessary to have separate committees upon the liquor 
traffic, taxation, the initiative and referendum, and apportion- 
ment and minority representation. The New York convention 
of 1894 had thirty-one committees; the Virginia convention of 
1901-02, sixteen; the Michigan convention of 1907-08, twenty- 
nine; the Ohio convention of 191 2, twenty-five. The Illinois 
convention of 1869-70 had thirty-nine committees, a number 
much larger than was needed ; of these committees, six made 
no report whatever to the convention. A much more satisfac- 
tory distribution of work could have been made in the Illinois 
convention had there been fewer committees ; for example, there 
were separate committees on canals and canal lands, internal 
improvements, roads, and internal navigation, which might well 
have been consolidated into one ; and in several cases there were 
two separate committees to deal with closely related subjects, 

(63) 



64 REVISION OF THE STATE CONTITUTION [Vol. V 

both of which were relatively unimportant from a constitutional 
standpoint. Upon the proper organization of committees and 
a proper distribution of work among them depends to a large 
extent the success of a convention. 

The size of committees must, of course, vary. The number 
and size should be such that each member may have some com- 
mittee service, but each member should not be so burdened as to 
serve upon four committees, as was practically the case in Illinois 
in 1869-70; somewhat the same situation existed in the Ohio 
convention of 191 2. The size of a committee must depend 
somewhat upon the functions which it is to perform. For a con- 
vention there may be said to be three types of committees : ( 1 ) 
those on the formal business of the convention, such as commit- 
tees on rules, on printing, etc. ; (2) those whose functions are 
largely technical, such as a committee on arrangement and 
phraseology; (3) those whose function would be largely that of 
obtaining agreement upon broad questions of principle, such as 
might be to a large extent a committee dealing with the subject of 
municipal home rule. Of course, most committees will have du- 
ties of all three types, but some difference in size is justified. 
Committees of the first type should naturally be small; those of 
the second type may well be larger, but even for the third type 
committees having many more than nine members are not apt to 
work very effectively. The average size of committees in the 
Illinois convention of 1869-70 was nine. The average size of 
committees in the Ohio convention of 19 12 was seventeen, and 
because of this the committee work was less effective than it might 
have been. ' 

Committees are of course organs of the convention, appointed 
for the purpose of maturing matters for consideration by that 
body. A committee should therefore at all times be subject to 
control by a majority of the convention, and should have no 
power (by failing to report upon any matter) to prevent its 
consideration by the convention. Abuse of committee power 
is not apt to occur in a convention, but the rules should be so 
framed as to prevent the possibility of such abuse. In the New 

1 See remarks of a delegate, in Ohio Legislative History, 1909-13, pp. 424-425. 
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York convention of 1894 there was the following rule : " When- 
ever a committee shall have acted adversely on any proposed 
amendment to the constitution, such committee need not report 
such adverse determination, unless requested, in writing, by the 
member introducing such amendment, so to do, and it was 
determined [by the committee] in the affirmative." In the 
Michigan convention of 1907-08 there was a rule that: "All 
standing committees before reporting adversely on any proposal 
shall notify the member presenting such proposal when and 
where he may meet such committee to explain the same." In 
the Ohio convention of 19 12 there was a rule which read as 
follows : 

Any time after two weeks from the time when the convention shall 
have committed any proposal to any committee, a report thereon in 
the meantime not having been made by said committee , the author of 
such proposal may, when no other business is pending and in any order 
of business, demand that such proposal be reported back to the con- 
vention ; and such demand when so made shall be deemed the action 
of the convention, and the proposal is at once before the convention 
subject to all rules of procedure as before. Provided, however, that 
this shall not apply to a member whose proposal has passed its second 
reading and has been referred [to the committee on arrangement and 
phraseology]. The convention by a majority vote may demand forth- 
with a report of any proposal that has been committed to any com- 
mittee. ' 

In the Arizona convention of 1910 committees were required to 
report upon each proposal referred to them, within eight days 
after the day of reference, unless otherwise ordered by the con- 
vention. As a safeguard with respect to committees, the Ohio 
rule seems desirable, although little use will probably be made 
of it. The Arizona rule is unwise. Upon any important matter 
a number of proposals will be introduced and referred to a com- 
mittee. The committee, in framing a proposed constitutional 
provision upon the matter should consider all the proposals, and 
should report upon the matter as a unit. Any rule requiring a 

'In the New York convention of 1894 and the Alabama convention of 1901-02, 
any matter might be recalled from a committee by majority action of the convention. 
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report upon each separate proposal within a limited time would 
greatly handicap the work of committees. In this connection 
it should be suggested that the form of committee reports ought 
to be left to the committees themselves. It has been urged in 
some conventions that committees should confine their reports 
to recommended clauses or articles, without giving reasons for 
such recommendations. Where a recommendation relates to a 
change in existing constitutional provisions, explanation is, how- 
ever, often desirable and should be given. A committee report 
should in all cases indicate what changes in an existing constitu- 
tional provision are recommended. 1 

Committees have ordinarily been appointed by the president 
of the convention, and this is the most satisfactory arrangement. 
When, however, the person chosen as president is elected be- 
cause of distinct partisanship the power is apt to be abused. 
In the New Mexico convention of 1910 the person chosen as 
president was a railroad attorney, and apparently because of the 
fear that the convention might be charged with being under the 
control of corporations, the appointment of committees was 
vested in a committee chosen by the convention itself. In the 
Ohio convention of 191 2, Mr. Bigelow, who was elected presi- 
dent, was known as a pronounced advocate of the initiative and 
referendum and the single tax. It was urged, largely for this 
reason, that the appointment of committees should be vested in 
a committee of committees, the delegates from each congres- 
sional district to select one member of this committee. Mr. 
Bigelow urged that such a plan would lead to suspicion and dis- 
organization, and promised to act fairly if the appointment of 
committees were vested in his hands. The appointment of 
committees was vested in the president, but in the opinion of 
many members of the convention this power was not used 
fairly. 

The committee must do the detailed work of the convention, 

'See Jameson, Constitutional Conventions, 4th ed., 295-298; and Debates and 
Proceedings, Illinois convention of 1869-70, i, 146. The matter of committee hear- 
ings should be left to the committees themselves. A good deal of use was made of 
hearings by committees of the Ohio convention of 1912. Persons desiring to be 
heard were required to register their names with the secretary of the convention and 
to furnish certain other information concerning themselves. 
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and each committee should have before it as soon as possible 
all of the proposals relating to the subject which it is to con- 
sider. In order to accomplish this purpose, some conventions 
have definitely agreed that after a certain day no proposals 
should be entertained, unless presented by one of the standing 
committees. In the New York convention of 1894 (which met 
on May 8) propositions introduced after July 15 were referred 
without printing to a select committee of five, and this com- 
mittee, if the subject were one already under consideration by a 
standing committee, was to refer the proposition to that com- 
mittee without printing ; if the subject were one not already 
under consideration by a standing committee, the select com- 
mittee was to report to the convention whether in its opinion 
the proposition ought to be printed and referred to a committee. 
After August 1 no proposed constitutional amendment could 
be introduced except on the report of a standing or select com- 
mittee. In the Ohio convention the rules made the introduction 
of proposals more difficult after the first two weeks of the ses- 
sion. Members will usually present their proposals as soon as 
possible, because early introduction may make a proposal more 
influential, but some rule may be necessary in order that com- 
mittees shall have all proposals before them in the early days 
of a convention. 

Many convention rules have very properly prescribed the 
form in which proposals should be introduced, requiring that 
all proposals be in writing, contain but one subject, and have 
titles. In the Ohio convention of 19 12 all proposals were re- 
quired to be presented in duplicate. If a convention is assem- 
bled to revise an existing constitution, the parts of that consti- 
tution should by general rule be referred to the appropriate 
committees. 

With respect to the general conduct of a convention's work, 
the committee of the whole has been found a convenient instru- 
ment. In the Alabama convention of 1 901, where this com- 
mittee was not employed, there was much wrangling over rules 
and points of order. Objection was made to the committee of 
the whole, in the Virginia convention of 1901-02, on the ground 
that its use would lead to repetition of debate upon each sub- 
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ject, an objection which finds support in the proceedings of the 
Kentucky convention of 1890—91, but this objection is more 
than counterbalanced by the simpler method of procedure in 
committee of the whole. The rules of the Michigan convention 
of 1907—08 provided that: 

The rules of the convention shall be observed in committee of the 
whole , so far as they may be applicable , except that the vote of a ma- 
jority of said committee shall govern its action ; it cannot refer mat- 
ter to any other committee ; it cannot adjourn ; the previous question 
shall not be enforced ; the yeas and nays shall not be called ; a motion 
to postpone indefinitely shall not be in order ; a member may speak 
more than once. A journal of the proceedings in the committee of the 
whole shall be kept as in convention. ' 

Most conventions have begun their work practically without 
limitation of debate, although the previous question has been 
permitted. In the Michigan convention of 1 907-08 any member 
could move the previous question, but must be seconded by ten 
members, and it could be ordered by a majority of those present 
and voting; in the Ohio convention of 19 12 a two-thirds vote 
was necessary to sustain the previous question. In the New 
York convention of 1894 several rules limited debate. The pre- 
vious question could be carried by a majority vote, and the 
committee on rules could when ordered by the convention report 
a rule limiting debate upon a particular question. 2 Obstructive 
tactics seem to have been resorted to by the minority in the New 
York convention, and a rule was finally brought in and adopted 
denying the ayes and noes on formal and on dilatory motions. 
The Michigan convention, somewhat late in its session, limited 
the length of speeches in committee of the whole, and the Illinois 
convention of 1869— 70 found it necessary to adopt a similar 
limitation. In the South Carolina convention" of 1895 the ex- 
pedient was adopted late in the session of appointing a steering 
committee to apportion the time and direct the work of the con- 
vention. Convention debate should be free enough to allow 
adequate consideration of every proposal, but if a limitation of 

: The Ohio convention of 1912 had a similar rule. 

* Revised Record, N. Y. Convention of 1894, i, 215; v, 674, 677, 678; iv, 700. 
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debate is necessary, the more desirable plan seems to be that of 
limiting the length of speeches. 

In the Michigan convention of 1907-08 the first committee 
appointed was one on permanent organization and order of bus- 
iness. This committee was afterward made permanent. It 
reported the plan of committee organization, and made other 
reports during the session of the convention. One of its rec- 
ommendations, which was adopted, provided for a weekly meet- 
ing of chairmen of committees, to be presided over by the 
president of the convention, " at which meeting the chairmen of 
the several committees shall report progress and consider such 
other matters as may be of interest in advancing the work of the 
convention." 1 Such a plan if properly carried out should do 
much to unify the work of a convention. 

A committee on arrangement and phraseology is perhaps the 
most important single committee of a convention. Practically 
all conventions have had a committee of this type but the name 
of the committee has varied. In the federal convention of 1787 
there was a committee on style, and in the Illinois convention 
of 1869—70 there was a committee on revision and adjustment. 
A recess has often been taken by the convention so as to allow 
sufficient time for the work of this committee. In the greater 
number of conventions the committee on arrangement and 
phraseology has been merely an editorial committee, and in 
some cases fear has been expressed lest this committee change 
the sense of proposals adopted by the convention. However, 
a committee is needed to do something more than the mere 
editorial work of removing inconsistencies in sense and lan- 
guage. The work of a convention is necessarily made up from 
reports of a number of committees-, and the proposals presented 
will naturally lack consistency in draftsmanship. The commit- 
tee, on arrangement and phraseology should serve in large part 
as a central drafting organ to give unity to the work of the con- 
vention. 

In the use made of its committee on arrangement and phrase- 

1 Proceedings and Debates, Michigan Convention of 1907-08, i, 86. In many con- 
ventions the committee on rules has also considered the subjects of organization and 
order of business. Two committees hardly seem necessary. 
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ology as well as in the general methods of procedure employed, 
the Michigan convention of 1907—08 deserves brief discussion. 
Proposals introduced by members were read and referred to the 
appropriate committee ; when reported by the committee they 
were taken up in committee of the whole, and when reported 
upon by the committee of the whole were referred to the com- 
mittee on arrangement and phraseology. The proposal when 
reported upon by this committee was put upon its second read- 
ing, and after second reading, was voted upon. If adopted it 
was again referred to the committee on arrangement and phrase- 
ology, which, after all proposals had been so considered, re- 
ported the complete revision as agreed upon, the convention 
taking a twelve-day recess in order to give time for this work. 
This revision was then considered by sections in the committee 
of the whole, was reported to the convention, and was then put 
upon third reading and voted upon by Erticles and as a whole. 
This procedure gave four different opportunities for the discus- 
sion and amendment of every proposal. But more important, 
it gave the committee on arrangement and phraseology great 
influence by allowing it an opportunity to revise the language 
of each proposal after it was agreed to in committee of the 
whole and before it was definitely adopted ; proposals so revised 
came again to this committee to be consolidated into a complete 
constitution. As a result of this care the Michigan constitution 
of 1908 is the best drafted of recent state constitutions. 

A somewhat similar use of its committee on arrangement and 
phraseology was made by the Ohio convention in 19 12. The 
consideration upon second reading was primarily upon the sub- 
stance, and thereafter the proposal went to the committee on 
arrangement and phraseology, and after the report of this com- 
mittee it was presented for final action. The Ohio committee 
presented its reports in such a manner that each member of the 
convention had before him the original form of proposal adopted 
by the convention, the changes recommended by the commit- 
tee and the proposal as it would read if such recommendations 
were adopted. 1 

1 Letter from Prof. G. W. Knight, of Ohio State University. In the Illinois con- 
vention of 1869—70 the committee on revision and adjustment was primarily an editorial 
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Submission of Convention ' s Work to a Popular Vote 
It lies in the discretion of a convention ordinarily as to whether 
its work shall be submitted : ( 1 ) in the form of separate amend- 
ments to an existing constitution; (2) as a complete new con- 
stitution; or, (3) as a new constitution, but with separate pro- 
visions which may be voted upon independently. The submission 
of a number of separate amendments to an existing constitution 
is apt to result in confusion, and although this plan has been 
employed in several cases, it has usually been thought better to 
submit a complete new constitution, when the proposed changes 
are numerous and important. The New York convention of 
1894 adopted thirty-one changes in the existing constitution, 
but submitted a revised constitution, together with two separate 
propositions. The Ohio convention of 191 2 submitted to the 
people forty-two separate propositions. The plan of submitting 
a complete new constitution but also at the same time distinct 
propositions to be voted upon separately, is one frequently em- 
ployed. The Illinois convention of 1870 submitted eight prop- 
ositions to the people, beside the question as to whether they 
approved the proposed new constitution. The plan adopted in 
Illinois in 1870 seems the more desirable one. Where pro- 
posed changes are numerous the bulk of them can best be sub- 
mitted in a revised constitution, and issues of special importance 
can readily be submitted so that they may be voted upon sep- 
arately. In any cases it should be within the power of a con- 
vention to determine in what form its work shall be submitted. 
The Michigan convention of 1907-08 was influenced against the 
submission of separate propositions, because specific arrange- 
ments as to the form of submission had been made by legislative 
act; and in some states (as in Missouri) a convention is appar- 
ently required to submit a revised constitution. 

In connection with the vote upon the work of a convention, 
the most important question is that of bringing the proposals of 

committee. Of recent conventions, those of Michigan (1907-08) and Ohio (1912) 
had the most satisfactory rules. The rules of the New York convention of 1894 should 
also be referred to, but they were based too much upon partisan considerations. For 
the Michigan convention, see an article by Prof. J. A. Fairlie in Michigan Law 
Review, vt, 533. For Ohio, see comments in Ohio Legislative History, 1909-13, 
pp. 424, 436. 

(71) 



72 



REVISION OF THE STATE CONSTITUTION 



the convention properly to the attention of the people. Con- 
ventions have usually issued an address pointing out the main 
features of their work, and have provided for the printing of a 
large number of copies of the proposed constitution, but this is 
not sufficient. 

The legislative act calling the Michigan convention of 1907— 
08 provided that: 

The convention shall before its adjournment prepare and adopt an 
address to the people of the state, explaining the proposed changes 
in the present constitution, the reasons for each change and such other 
matters as to the convention may seem advisable. Not less than three 
hundred thousand copies of this address, in pamphlet form, containing 
the full text of the revised constitution , shall be printed and distributed 
as the convention shall direct. The board of state auditors is hereby 
authorized to publish the above address, together with the full text of 
the revised constitution, in one newspaper in each county in the state 
having one. . . . choosing for this purpose in each county one of the 
newspapers having the largest circulation. 

The address prepared by the convention was distributed 
through the post-offices to the body of the voters of the state. 
The Michigan address contained a careful note to each section 
of the constitution, indicating the reasons for a change where one 
had been made, and enabled the voter to cast an intelligent bal- 
lot. A somewhat similar plan was adopted in Ohio, and to 
each proposed amendment was appended an explanatory state- 
ment. In some cases the Ohio explanations were not entirely 
impartial. A careful explanation of each proposal, adopted by 
the convention, is of value in informing the people of the work 
of the convention, but it should also be of importance in pre- 
venting future litigation in the courts as to the meaning of pro- 
posals which may become part of the constitution. In Ohio 
the address of the convention (with the text of proposed amend- 
ments) was sent as a newspaper supplement to all newspapers 
that would use it, and advertising (together with a facsimile of 
the ballot) was inserted in two newspapers in each county. 
When the work of a convention is submitted, it would be de- 
sirable to have mailed to each voter the text of proposals, to- 
gether with explanations. For a populous state this would be 
expensive, but the expense would justify itself. 
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